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MECTO U POJIb MEXAYHAPOAHOI' O
MPAXXKAOAHCKOI'O INMPOLUECCYAJIbHOI O MNPABA
BCVCTEME S3AKOHOAATEJIbCTBA

AbapaxmaHoBa dnbMupa CepuKKenbineBHa
KaHgnoaT opuanyeckux Hayk, cTaplunii npenogasaTent kadeapb!
Me>KyHapOoAHOro npasa hakynbTeTa MeXXAYHAPOAHbIX OTHOLLEHNI
Ka3zaxckoro HaLMoHaNbHOT0 YHUBEPCMTeTa UMeHn anb-Papabu (KasHY),
Pecnybnuka KasaxcTaH, r. AiMaThl, powerlaw2017@yandex.kz

KnoueBble cnoBa: Me>XAyHapOoAHbIA rpa>k AaHCKuii npoLecc 1 npoleccyansHoe Npaso; cucTema
npasa; cMcTeMma 3aKOHOAATeNbCTBa; MeXKAyHapoaHOe Npaso; MeXXAyHapoAHOe YacTHOe Mpaso.

AHHOTauus Ha coBpeMeHHOM 3Tane, B CBA3M C NpoLeccamy MHTerpayum nrnobanusawumm, npo-
NCXOASALLMMY B COBPEMEHHOM MUPE, NPOUCXOAMT COMMdKeHMe 3aKOHOA4ATeNbcTBa rocy4apcTB, Kak B
chepe YacTHbIX NPaBOBbIX OTHOLIEHNA, Tak 1B cdepe rpa>kAaHCKoro npouecca, No3TOMY BO3HMKA-
eT npob6nema, HOBbIX O THOLLEHWIA, POXKAAKLWMXCA B 061aCT M rpa>kKAaHCKOro npouecca, 0 THOLEHNI
C HAMYMEM MHOCTPaHHOTO 31EMEHTa, HAXOAAWMNXCA Ha FPaHuLLe C HaLuMOHaNbHbIMU OTHOLIEHUAMM,
N B TO >Xe BpeMsl, Ha NepBblil B3rNA4, NMPOHUKAKLWNX B Chepy MeXKAYHApOAHOro YacTHOro npasa.

PaccmoTpeHbl BONPOCHI pasrpaHnyeHns Taknx B3aMMOCBSA3aHHbIX MOHATWIA Kak cucTema npa-
Ba U cMCTeMa 3aKoHofaTenbCTBa, rAe MOL CACTEMONW 3aKOHO4ATeNbCTBa Mbl paccMaTpuBaem
BHELLHIOW (DOPMY €ro Bblpa>keHusi, @ UMEHHO: CTPOEeHWe UCTOYHMKOB Npasa, CTPYKTYPY U cTpoe-
H/Ee 3aKOHOAATeNbCTBa, KOTOPble Y CTAHOBATCS O4HUM U3 (DaKTOpPOB JOPMUPOBAHNS HOBOFO Ha-
npaBneHns B CUCTeMe 3aKoHOAaTeNnbcTBa. Tak >Ke Hamu pacCMOTPEeHbl BONPOCHI MOCBALLEHHbIE
OnpefieneHnio NOHATUA U .MecTa MeXXAyHapoAHOro rpa>kiaHCKOo-NpoLeccyanbHoro npasa B cucTe-
Me 3aKOHOAaTeNscTBa.

MpoaHanM3npoBaHbl pasNnuyHble NOAX0Abl Ka3axXxCTaHCKUX U POCCUACKMX N UHOCT PaHHbIX aBT o-
POB M0 BOMPOCY ONpPefeNeHns MecTa poan 1 3HaYeHN s MeXXAyHapoAHOro rpa>kjaHckoro npoteccy-
anbHOro npaBa B CUCTEME 3aKOHOZAaTeNbCTBAa. B yacTHOCTM, paccMaTpuBald TCA TOYKU 3pEHUS
pasMYHbIX aBTOPOB HA BO3MOXKHOCTb OTHECEHUN MEXKAYHApOAHOro rpa>kAaHCKoro npoueccy-
anbHOro npasa K YacTy rpa>kAaHCKoro npoueccyanbHOro 3akoHoAaTeNnbCTBa, NMM60 BO3MOXKHOCTb
NPUYNCNEHNS €ro HOPM K cipepe Aeiic TBUSA MeXXyHapoAHOro npasa.

BbifiBneHa 1 060CHOBaHa B3aMMOCBA3b Me>XKJy pasBuTWEM HOPM B ciepe MeXKAyHapOLHOro
rpa>kjaHCcKoro npoLeccyansHOro npasa MpasBMTUEM HOBOM OTPacu - Me>XAyHapoaHoe rpa>kjaH-
CKOe mpoLeccyanbHoe npaso.

Ha ocHOBe nMpoBefeHHOrO McCnefoBaHMs aBTOPOM npeanaraeTca NpoBecTu 6onee feTanbHoe
N3y4yeHNe HOPM MEe>KAYHapOAHOr0 rpa>kAaHCKoro npoLeccyansHOro npasa, B pakypce passBuTus Ho-
BOW 0T pacnn —Me>KAyHapoaHoe rpa>kaHCcKoe npoleccyanbHoe npaso.

XANbLUAPASBLL, ASAMATTbLL
MPOLIECTIK KLU b ThLL, 3ALIHAMA
YKYVECIHAEM OPHbI MEH P01

AnbMupa Cepxxkengubidbl AbgpaxmaHoBa
an-Papa&u aTbiHAars! K,cnak ynT Thil YyHUBEPCUTe T LLULL
(K,a3¥y) xanbilapasbiK, KaThiHacTap akyibTeTTL,
xaubLLiapanbiy, Lyubil, kadegpackl, K,asaucTaH Pecnybnvkacsl,
AnmaThl L. (powerlaw2017@yandex.kz)

Tywm cosgep: xanbiyapanbil asaMaT Thil iC XK\Prray XXaHe ic >KYpPrray uyubirbl; LyublL XYil-
eci, 3>Kyiiec!; xanbiyapanbll Lyublly; Xanblhapanbll XKeKe Lyubill.

AHHOTauua. Kaslprn keseuge uasrpri anemge 60nbin >xaTuaH VIHTerpauus >aHe >kabaHgaHny
npouecTeplwe 6ainaHbiCThl XXEKe LyublLThIl LaTbliHACTap canacbiHga Aa, asamaT Thil, npouecc
canacblHga fja Memneke T TepALy 3aLHaManapbl >KaublHgacagbl, COHAbILTaH npobneMa TyblHAANAbI,
asamaTThbIl npouecc canacblHAa TYblHAANTbLU >Kaua uaTbiHacTap, Wekapaja opHanacuaH Le-
mejidiK aneMeHT Ty, 601ybIMEH LaTbliHACTAP. AT Thil LaTbiHAacTap, COHbIMeH 6!pre, 6ip LaparaH-
na, >Keke Xaublllapanbll Lyubly cadacbiHa euedi.

K,yubll, >KYyiieci >K3He 3auHaMa >Kyiiecl cuauThl B3apa 6ainaHbiCThl yrbiMaapAbl a>kKbipaTy

BecTHMK MHCTUTYTa 3aKoHOAaTeNbCTBa M NpaBoBoi nHgopmMaumm PK AO C
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Mscenenepi LapacThbipbliagbl, OHAa 3auHaMa >KYyhHecr 60ibIHUW 6is OHblI 6NAA'TPYALW, CbIPTLUbI ¢hop-
MacbT KapacThbipambl3, aTan aiTuaHa: LUyKbll KB3gepLWH LypbiabiMbl, 3alHamMma LypblinbiMbl MeH
LYpbINbIMbl, Onap 3auHama >KynecTae >aHa 6arbiTThl KanbinTacTbIpy PakTopnapblHbIL Oipiiie
ariHanagbl. CoHpan-al, 6i3 xanbiyapanbil a3aMaT ThiK iC >XKYPrr3y LyubIrbiHbILY, 3aLHaManbIl Xyie-
fe mycimei MeH OpHbIH aHbllTayra apHanraH MacenenepAar uapacTbipAbiy,.

Byn makanaga xanblkapanblk asamaT Tbly iC XKYPrr3y KYKbIrbiHbIL 3alHamMa >KyiecTaerl opHbl
MEH TYCW T aHblyTayra apHanraH macenenep LapacThbIpbIiraH.

KMasakcTaHbll >K3aHe PeceiinT >XaHe weTenblk asTopnapably Xanbikapanblk, a3aMaT ThiK ic
>KYprisy yyublrbiHblL, 3aLHama >KyieciHaeri posii MeH Maubi3f4blNbITbiH aHblyTay 60MbIHULW 3pTYp-
n/ mscmdepi TangaHagbl. ATan aiTuaHga, opmjpai aBTopnapabiy Xanbilapansiy azamaT ThiK ic
>Kyprilsy UyubirblH azaMarnTbil ic DKyprray 3ayHaMachbliHbIl 6ip 6eNTHe >KaTubl3y MyYMKT AL He-
Mece OHbIL, HopManapbliH xanbiLapanbil, LyublLThIl LOALaHbITY canacbiHa XKaTubl3y MYMKT AW Ty-
panbl KB3LapacTapbl LapacTbipbliajbl.

JKypr'r3TreH sepTTey HErr3TAe aBTop xabluapasnbly asaMarnTbil, iC XKYprasy LyLubIrbIHbIL HOP-
mManapblH, »aua canaHbll, jaMmy TyprbiCbiHaH —Xanbiuapanbll asamarnThbil iC XKYPrray LyLbirbiH
er>keii-mer>keiini 3epmmeydi ycbiHagpbl.

THE PLACE AND ROLE
OF INTERNATIONAL CIVIL PROCEDURE
LAW IN THE LEGAL SYSTEM

Abdrakhmanova Elmira Serikkeldievna
Department of international law, facility

ofinternational relations, al-Farabi Kazakh national
University (KazNU), Republic ofKazakhstan,

Almaty. (powerlaw2017@yandex.kz)

Keywords: International civil procedure andprocedural law; System oflaw; Legislative system;
International law; Private international law.

Abstract. At the present stage, in connection with the processes of integration and globalization
takingplace in today s world, there is a convergence oflaws ofthe States in the sphere ofprivate legal
relations in the sphere of civil procedure, therefore, a problem arises, a new relationship is born in
the sphere of civil process, the presence offoreign elements, located on the border with the national
relationship, and at the same time, atfirst glance, penetrating into the sphere ofprivate international
law.

The questions of differentiation ofsuch interlinked concepts as the system of law and legislation
system, where the system o flaw we consider the externalform ofits expression, namely: the structure of
sources oflaw structure and the structure ofthe legislation which are one ofthefactors in theformation
of a new direction in the legislation system. We also discussed issues related to the definition of the
concept andplace ofinternational civil procedure law in the legal system.

Various approaches ofKazakh, Russian andforeign authors on the issue ofdetermining theplace of
the role and significance ofinternational civilprocedure law in the system oflegislation are analyzed.
In particular, we consider the views ofvarious authors on the possibility of attributing international
civil procedure law to a part of civil procedure legislation, or the possibility’ of classifying its norms
within the scope ofinternational law. The relationship between the development ofnorms in thefield of
international civil procedure law and the development ofa new branch —international civil procedure
law is revealed andjustified.

Based on the research, the author proposes to conduct a more detailed study of the norms of
international civilprocedure law, in the perspective ofthe development ofa new branch - international
civilprocedure law.

Ha coBpemMeHHOM 3Tane, B CBS3 C NpoLiecca-

OTHOLLIEHMS, paccMaTpUBaeMble Hamu, WMeHT
MM rnobanun3aLym n MHTerpaumm, NPoNCXoasLLm-

I/IHOCTpaHHbII7I INIEMEHT, TO aKTya/lbHbIMW CTa-

MU B MMpPe, PacTeT KOMYECTBO YaCTHO-MPaBOBbIX
B3aMMOOTHOLLIEHWIA, @ 3TO 3HAYUT, YTO TPebyeTcs
YPerynmpoBaHme CBA3aHHbIX C HAMU He TOJbKO
4aCTHbIX MPaBOOTHOLUEHWIA C UHOCTPAHHbIM 3/1e-
MEHTOM, HO X CMOPOB, KOTOPble MOFYT CMpOBO-
LMpoBaTb AaHHbIE MPAaBOOTHOLLEHNS, YTO Aenaet
aKTya/lbHbIM MPOLecCyasibHble BOMPOCHI. Tak Kak

HOBATCA MMEHHO MEX[YHapo/Hble FPaXaaHCKue
npoueccyanbHble NPaBOOTHOLLIEHUS. CNOXHOCTb
PELLEHMS [JAHHOr0 BOMpoca 06YCNaBNMBaeTCs,
ero HefOCTaTOUYHOMN 3YUYEHHOCTHIO B COBPEMEH-
HOI Hayke KasaxcTaHa W VMHEPTHOCTbIO MpaBo-
MPUMEHUTENBHOWM MPaKTUKX Kak B Pecnybnuke
KaszaxcTaH, TaK ¥ BO MHOFMX [pyrux 3apy6ex-
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HbIX rocygapcTBax. BTopoil NPMUMHON, CNOXHO-
CTW peLleHns BOMPOCOB W MPUMEHEHUS HOPM B
CUCTEME MEXJYHAPOLHOro rpax4aHCKoro npo-
LieccyasibHOro npasa, SB/ISETCA OTCYTCTBUE efau-
HOro0 KOAM(MLMPOBAHHOTO aKTa Ha TeppuTOpum
MHOTIMX COBPEMEHHbIX rocyaapcts. Tak B Pecny-
6nmke KasaxcTtaH, B Poccuiickoin ®epepaummn u
B KbIprbi3cTaHe HOPMbl MeXXAyHapOAHOro rpax-
[aHCKOro npotecca pasdpocaHbl N0 pas/IMyHbIM
OTpacnaM npaea, M0 HaXoAATCA Ha CTbIKE 3TUX
oTpacnein u cuctem. Takum 06pasom, onpeje-
NeHne Mecta MexayHapo4HOro rpaxgaHckoro
npowecca B CUCTEMe 3aKOHOAATE/IbCTBa, ABNAET-
CA BXKHbIM M aKTya/lbHbIM BONPOCOM A/151 COBpe-
MEHHOM HayKn MeXAyHapo4HOro rpaXkaaHCKoro
npoueccyanbHOro npaea. Heo6xoamMmo nepsoHa-
Ya/IbHO M3Y4YUTb MEXAYHaPOAHbIA rpaXKhaHCKU
npouecc Kak AesTe/IbHOCTb - YPeryimpoBaHHyHo
HOpMOM npaBa. VIMeHHO Kak npouecc. Vnn Kak
OTMeYaeT W3BECTHbIN Ka3aXCTaHCKUA YYeHbIN
M.K. CyneimeHOB, KaK AesiTe/IbHOCTb Yperynu-
POBaHHY CUCTEMOW 3aKoHofaTeNbCTBa. B paH-
HOW cthepe mmetoTcst Tpyabl OcaBentok EneHbl
AnekceeBHbl, CaeHKO AHHbLI BnagMMunpoBHbI,
[PYTr1X aBTOPOB, HO MO HalleMy MHEHUIO UMEHHO
BONPOC O MECTe MEeXAYyHapOA4HOro rpaxaaHcKo-
ro npouecca B c1UCTemMe 3aKOHOAATe/IbCTBa AB/S-
eTCs He JOCTATOUYHO M3YYeHHbIM U NPeACTaBNseT
[N19 Hac [OCTAaTOYHO 6O0JbLIOIA MHTepec A/is ero
Ja/ibHelLwero n3y4yeHus.

Hamn paccmMoTpeHbl B3rfisAbl YYeHbIX Ha
npobnemy ornpegeneHns mecta MexayHapoaHo-
ro rpaxaHCcKoro npotecca B CUCTeMe 3aKOHOa-
TeNbCTBA, KakK B HaLUMOHaNbHOM Mpase, Tak U B
MeXAyHapoAHOM YaCcTHOM npase.

Ha ocHOBe MMerLMXCA TeOpUiA paccmoTpe-
Hbl MPO6/eMbl M NPOBeLeH aHann3 MpakTuye-
CKUX N TEOPETUYECKMX BOMPOCOB, KacatoLmXcs
onpejeneHns MecTa MeXayHapogHOro rpaxkaaH-
CKOro npouecca B CUCTEME 3aKOHOZATeNbCTBa
Pecny6mkn KazaxctaH. OcCyLlecTB/IEHO NpoBe-
[eHVe OLEHKM KOMIIEKCA HOPM MeXAyHapos-
HOro rpaX4aHCKOro npoLeccyanbHOro npasa B
cucTeMe 3akoHopaatesbcTBa Pecny6imkn Kaszax-
CTaH.

B cBA3M C Yyem, Hamy CTaBMTCA 3adaqa:

- paccMoTpeTb MPo6/ieMHble TEOpUM U OC-
HOBHble pe3y/ibTaTbl MPaKTUKK, B Cepe Mexay-
HapOAHOro rpaXk4aHCKoro rnpouecca, v BbISBUTb
MeCTO M 3HaYeHMe JaHHbIX M3bICKaHWUIA NS pac-
CMaTprBaemMoil HaMmun NpPo6embl;

- U3YUNTb U JaTb OLEHKY MOMIOXEHWIO MeX-
LYHapo4HOro rpaXkAaHCKoOro rmnpoiecca B Cu-
CTEMe pa3BMBAIOLLErOCSH 3aKOHOAATE/IbCTBA Ha
nprmMepe Takmx rocyaapcts kak Pecrnybnvka Ka-
3axcTaH, Poccuiickas degepaums n Pecny6ivka
KbIprbi3CcTaH;

- JaTb OLEHKY COBPEMEHHOrO MOJIOXKEHUS
rpaXaaHCKoro npoueccyabHOro 3akoHoAaTe lb-
cTBa B Pecnybnunke KasaxcTaH v B MeXAyHapos-
HOM rpase;

- [1aTb XapaKTEPUCTUKY 1 OLEHKY BOnpocam,
“3yyaembIM NpY ONpefeneHnn Mecta MeXxayHa-
POAHOrO rpPaXXAaHCKoro npouecca B CUCTEME 3a-
KOHOAATeNbCTBa, U PacCMOTPETb BO3MOXHOCTb
HaIMuMa 'y  MeXAyHapo4HOro  rpaXKAaHCKOro
npouecca CamOCTOSITE/IbHON HULIK B CUCTEME
3aKOHOAaTeNbCTBa, MO0 COrNMacUTLCA C MHEHU-
eM 0 TOM, YTO MEXAYHapOAHbIA TpaKAaHCKWiA
MpoLecC ABNSETCSH 4aCTbH) PaXKAaHCKOro Mpo-
LlecCyanbHOro 3aKOHOAATeNbCTBa, MO0 YacTbHO
3aKOHOfaTeNbCTBA MEX/AYHapOoAHOro Mpasa.

B paboTte Haf cTaTbeli MCNOIb30BaH ONbIT U1
NnpakTnKa HPUANYECKON HayKu: MeToabl 0606-
LWeHNs, HabMrogeHNs, CpaBHEHWS, ONUCaHWS UC-
crnegyemMoro matepuvana; o6LieHayyHble MeTogpbl
B BU/E MCMONb30BaHUSA ANANEKTUYECKOTO MOAXO-
Aa NyTem aHanm3a 1 CMHTEe3a UCCnefyemMoro Ma-
Tepvana, nepexoda OT abCTPaKTHOrO K KOHKPET-
HOMY, OT KOHKPETHOIO K abCTPaKTHOMY, a Takke
NOTUYECKUIA MeTof, WUCCnefoBaHUS U3y4vaeMoi
npo6emMaTuKu.

Ha npoTsHKeHUM MHOTrUX NeT OTHOLUEHUS B
cthepe MeXAyHapoLHOro rpaXkAaHCKoro npo-
Lecca NpUUUCNANU K cepe MexayHapo4HO-
ro 4acTHOro npaea, a TaKxXe MO [Apyrov Bep-
CUM paccMaTpyBa/IM Kak 4acTb HalMOHa/IbHOro
rpaX4aHCKoOro npoueccyasnbHoro npasa. ABTOP
M3y4aeT BOMNPOC MOA YrIOM OTHECEHUS MeXny-

HApPOAHOIO  FPaXAAHCKOro  NPOLIECCyanbHOro
npaBa K CamoCTOSATE/IbHON OTpacny npasa U 3a-
KOHOJATE/NbCTBA.

Hazeemcs, 4To faHHas cTatbs OyaeT UMeTb
TEOpeTNYeCKOoe N MPaKTUYECKOe 3HayeHue [)15
JanbHENWero uccnefoBaHnst AaHHOW Tematw-
K. TpakTuU4yecKoe 3Ha4YeHWe WCCefoBaHuS,
[aeT BO3MOXHOCTb MCMO/b30BaTh MOJYYEHHbIE
pesynbTaTbl NPY Ja/lbHEALWEM M3YYeHUN Kypca
MeX/yHapoHOe rpaxaHCKoe NpoueccyasbHoe
npaso.

BblbpaHHas Hamu npobsiema, MOCBSALLEHHas
«MecTy 1 ponn MexayHapoAHOro rpaxaaHCcKo-
ro npoLeccyanbHOro rnpaea B CUCTEME 3aKOHO-
[atenbCcTBay, He Oblna 0BLIMPHO UCCneaoBaHa B
Hay4Hol nuTepatype. Mo BbIGpaHHOW TeMaTuke
eCTb CXOXMe WCCMefoBaHWs TaKUX aBTOPOB Kak
E.A. OcaBentok «OnpegeneHve mecta MEI B
cucteme Poccuitickoro npasa», W.B. [Opobss-
KnHa «OCO6EHHOCTM PacCMOTPEHUA feNl C UHO-
CTPaHHbIM 3/1EMEHTOM», fle Ha3BaHHble HaMu
aBTOPbl M3y4aloT TeopeTUYeckue WU MpakTude-
CKue BOMPOCbI, CTaHOB/IEHWNA Pas/INYHbIX MOA-
XO0[0B, NPU M3yyeHUn MexayHapoaHOro rpax-
[laHcKoro npouecca v npasa. H.FO. Epnbinesa,
N.B. EetbmaH-llaBnoBa, A.C. KacaTKuHa,
M. A. ®dunatosa 1 Ap. AAKOT OnpeaeneHne Mex-
[YHapoOAHOro rpaXkAaHCKoro npotecca, paccma-
TpmBatoT 00LLMe BOMNPOCHI  MEXAYHapPOAHOro
rpaXaaHCKoro npoleccyanbHOro npaea, Takue
KaK: CTaHOB/IEHWE MOHATUA, pa3BuTHe 1 PopMu-
poBaHue VICTOYHMKOBOW 6a3bl, 0COGEHHOCTUN U
npouecc POpMUPOBaHNA MPUHLMINOB MEXayHa-
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POAHOI0 rPaXX4aHCKOro npoLeccyanbHOro npasa,
a TakXKe paccMaTpvBaloT U U3yyatoT npobnemsl
N BUAbl FOPUCAUKLMN B MEXAYHAPOLHOM IpaX-
JaHckom npouecce. B Pecnybnuke KasaxcTaH
[lAHHOMY BOMPOCY MOCBATWU/ ONpefeSieHHble MO-
MeHTbl M.K. CyneimeHOB, B YaCTHOCTU UM W3-
[laH YYeOHUK - MeXAYyHapOAHbIA paxAaHCKUi
npouecc. Cpean MHOCTPaHHbLIX aBTOPOB MOXHO
BblgennTtb: M Bonb(a, K, [lomuHreca, Lak X.

Cuctema npasa 1 cUCTeMa 3aKOHOaTebCTBa
[iBe OBOJIbHO CaMOCTOSATe/IbHbIE, HO U B3aUMOC-
BA3aHHblE KaTeropuu. Jarolime XapakTepucTuky
N ABNAKOLMECH CTPYKTYPHBIMU 37IeMEHTaMK Ta-
KO KaTeropum —Kak «rnpaso».

Mpy 3TOM, ecnn Mo CUCTEMOM MpaBa Mbl
MOHVMaeM BHYTPEHHIOK CTPYKTYpy Mpasa, TO
nof CUCTEMOM 3aKOHOLATeNbCTBA Mbl MOHMMA-
€M - BHELLHIOK (JOPMY €ro BblpaXXeHUs, a UMeH-
HO: CTPOEHME MCTOYHWMKOB MpaBa, CTPYKTYpy U
CTPOeHMe 3aKoHogaTesbcTBa. CucTeMa 3aKOHO-
flaTenbCTBa - 310 (Popma CyLecTBOBaHUA Mpa-
BOBOI HOPMbI, NpeAcTaBnatoLWwas coboi Lenoct-
HYH0 KapTUHY CYLL,eCTBOBaHWSA 3aKOHO4AaTe/lbCTBa
B ero B3aMmocCBA3W U B3aMmo3aBucumocTn. Kak
oTme4yaeT A.B. M0/10BM3NH «3aKOHOAATE/IbCTBO
npeacTaBnsieT cobor opmy npasa M NO3TOMY
He MOXET CYLLLeCTBOBaTb CaMOCTOATE/IbHO, B OT-
pbiBe OT CBOEro COAEPXKaHUs, Kak 1 CoaepXkaHue
6e3 (opmbi» [1, c. 81-84]. Kak nuwet Mopo3sosa
N.A., «lof cucTemoi 3akoHoZaTeNbCTBa MOHU-
MaeTCs COBOKYMHOCTb HOPMATMBHbIX MPaBOBbIX
aKTOB, B KOTOPbIX OOBLEKTUBUPYHOTCA COfepXa-
TeNbHble U CTPYKTYPHble XapaKTepucTuku npa-
Ba. Haye roBops, 3aKOHOAATENbCTBO CIYXUT
BHELLHeid (hOpMOWM BbIpaXXeHMsi Mpasa» [2, C.
204]. B cBa3u ¢ yem M.K. CyneiiMeHOB O0TMeYa-
eT, yto: «[llpn 3TOM, eCTeCTBEHHO, MepBOe, YTO
NPUXOAUT Ha YM, - 3TO TO, YTO MeXAYHapOAHbIN
rpaXk4aHCKuiA NpoLecc ABNSeTCH COCTaBHOM Ya-
CTbH0 TPaXKAaHCKOro MpoLeccyanbHOro mnpasa.
HekoTopble aBTOpbl HA 3TOM U OCTaHaB/MBAKOT-
cs» [3], HO Ans Hac OCOBEHHO BaXKHO OMNpefennThb
Kakoe MecTO B CUCTeMe 3aKOHOaTe/lbCTBa 3aHU-
mMaeT MexayHapoAHOoe rpaxaHCKoe npoLeccy-
a/lbHOe MpaBo, MO3TOMY, Mbl NPUBOAMM MHEHWe
OcasentoK E.A.: «pasnnyHble Noaxoasl K onpe-
[leNIEHNI0 MecTa MeXAYHapo4HOro rpaXkaaHCKo-
ro npowecca B CUCTEME POCCUICKOro npasa 06-
YC/IOB/IEHbI HEe TOMIbKO Hac/eAMeM OCMbIC/IEHUS
006LLIETEOPETMYECKMX NPO6GIEM, HO U TeM, 4TO
ero HOpMbl Haxo4ATCA B pasHbIX OTpacnax npa-
Ba: B rpaxjaHCKO-MpoueccyanbHOM, apomnTpax-
HO-MNpoLiecCyasibHOM, MeXAyHapogHOM YaCTHOM
npase n T.4., 601€e TOro, HOPMbI MeXXAyHapoa-
HOro rpaXkAaHCcKoro npotecca (Kak OH NMoHUma-
eTCs HayKoM MeXyHapoAHOro YacTHOro npasa)
paccpefoToYeHbl N0 KOAeKcam 3TUX OTPacren,
4TO, BO-MEPBbIX, 3HAYNTENbHO 3aTPYAHAET UX CU-
cTemMatm3auuio, KOMMIEKCHOe U3Y4YeHue, U Tem
60/1ee BO3MOXHOCTb 0ObeMHeHMs1 B CaMOCTOS-
TeNlbHOe NMpaBoBOe 00pa30BaHue, T.K. UX KpaliHe

TPYAHO W3bATb M3 NAHAEKTHBLIX WUCTOYHWKOB U
neperpynnupoBsatb, a BO-BTOPbIX, MHOTMe yu4e-
Hble-NpeAcTaBUTENIN  pasHbIX OTpac/iein npasa
CUMTAIOT OZHW U T€ Xe BOMPOChl «CBOUMU» U U3-
Yy4yarT MX CO CBOMCTBEHHbIMWU UM «OTPaC/eBbI-
MW» MoAXo4amn M B METOLONIOTMN UCMNONb3YIOT
pasHble cpeactsa» [4, ¢. 27]. Ho mexayHaposa-
HbIi FPaXXAAHCKMIA NPOLLECC MOXET BOUpaTh M
abcopbupoBaTb HOPMbI «HALMOHA/ILHOrO 3aKo-
HoAaTenbCTBa U MEXAYyHapo4HbLIX [10roBOpOB,
KOTOpbIe PErynupyoT MexxayHapoAHble npoLec-
Cya/lbHble OTHOLLEHUS MO PacCMOTPEHUIO rocy-
[lapCTBEHHbIMM CyJaMW YaCTHOMPAaBOBbLIX CrO-
POB, OCNOXHEHHbLIX MHOCTPaHHLIM 3/1EMEHTOM>
[5]. OaMH 13 poccUCKMUX mccnepoBaTene nu-
LWeT: «B 06wem KOHTeKCcTe NpobnemMaTuku cre-
[lyeT OTMETUTb, YTO BOMPOCHI MEXAYHapoaHOro
rpaXkaaHCKoro npotecca TpaguUMoHHO paccma-
TPMBAKOTCA B Y4YeOHON fMTepaType Mo rpax-
[lAHCKOMY MpoLeccyasibHOMY MpaBy, a HOPMbl
perynvpytolie faHHble BOMPOCHI 3aKpen/ieHbl
B rpaXXAaHCKMX MPoLeccyasibHbIX KOAEKCaX Kak-
[l0ro rocygapcTea.» [6]. Takum 06pa3om, Kak Mbl
BUAMM, 13-3a TOrO, YTO HOPMbI MEXAYHapoLHOro
rpaXx4aHCKOro mpovleccyasbHOro npasa pacrbl-
NeHbl B HaUMOHa/IbHOM 3aKOHOAATeNbCTBe U He
NMEIT eAMHOro KOAM(ULMPOBAHHOIO aKTa, UX
MOXHO HalTh B Hopmax KoHctutyuun PK, KoH-
CTUTYLUUN P®, rpaxKaaHCKOM MpoLeccyaibHOM
Kodekce PK, rpaxpgaHCKOM npoueccyanbHOM
Kofekce P®, apbuTpaXHOM MpoLeccyasibHOM
Kogekce P®, B 3aKOHaxX M NOA3aKOHHbLIX aKTax,
MX OTHOCAT K CUCTEME HaLMOHALHOIO rpaXx-
[lAHCKOro MpoLeccyanbHOro 3akoHoZaTe/bCTBa.
Bbille Mbl MpvBENN OCHOBaHWA, MO KOTOPbIM
HOPMbI MeXAyHapo4HOro rpaxaaHCKoro npo-
LiecCyanbHOro npasa, MHOT1e aBTOPbl OTHOCAT K
CUCTEME HaLMOHA/IbHOMO MPaXXAaHCKOro npoLec-
Cya/IbHOr0 3aKOHOZaTe/bCTBA.

Mepeifem K cneayroLlein ToUKe 3peHus, Mo
KOTOPOM HOPMbI rPaXXAaHCKOro rnpoueccyasbHo-
ro nNpasa aBTOPbl OTHOCAT K CUCTEMe HOPM MeX-
[lyHapofHoro 4yactHoro npasa. O.H. PomaHoBa
cumTaeT, 4to «[lpefMeTOM MeXayHapoLHOro
rpaXxJaHCKOro npoLiecca ABAETCS rpaxaaHCcKoe
(X034MCTBEHHOE) CYA0MNPOU3BOACTBO MpW €ro oc-
NOXXHEHHOCTUNHOCTPAHHbLIM 3/1EMEHTOM» [7,C-6].

Bonee LwwMpokoe onpegeneHve B AaHHOM
cnyyae pawot T.H. Hewataesa, H.B. [llaBnosa,
N.B. TletbmaH-MNaBnoBa, A.C. KacaTkuHa,
M.A. ®wunatoBa: «MIT1 06beAUHSET HOPMbI
MeXyHapo4HOro npasa, NPoLeccyasibHoro npa-
Ba OTAE/bHbIX CTPaH W1 MNpeLeeHTHYH0 NPaKTUKY
MeXayHapoaHbIx cyaos (Esponeiickoro Cypga no
npasam 4venoseka, Cypna lMpasocyansa EC) 2. B
MIT1 nmeeTcs ABa anemeHTa: 1) KOMNIEKC HOPM,
pernaMmeHTUPYHoLLMX B3aMOCBS3b U B3auMOgen-
CTBME HOPUCAUKLUMOHHBIX OpraHoB U3 pasHbIX ro-
Cy[apcTs, paccMaTpuBaroLLMX fena Cc y4yacTuem
WMHOCTPaHHbIX fIL; 2) KOMMEKC HOpM, perna-
MEHTUPYHOLLMX B3aUMOZENCTBME HaLMOHa/IbHbIX
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N MeXAyHapoaHbIX OpraHoBs, KOTOpble paccma-
TpYBAKOT Aefia C y4acTueM (PU3NYECKUX U Hopu-
[ANYeCKUX NnL U3 pasHbix cTpaH» [8, ¢. 13].
M.M. borycnaBckuii Ha 3TOT CYET MULLET:
«B poccUCKoW LOKTPUHE OTMEYaeTCs, YTO BHY-
TPUroCyLapCTBEHHbIE HOPMbI, PErfiaMeHTUpyto-
e MeXAYHapOoAHbIA Tpax4aHCKWUA npoLecc,
cnepyeT 0THOCUTBL K 0Tpac/iaM NpoLeccyasbHOro
npasa 1 apbUTPaXKHOro npoLeccyasnbHoro npa-
Ba (B.I. 3BekoB), Npu 3TOM YKasbIBaeTCA, 4YTO
HOPMbl MeXAYHapOoLHOro rpaXxAaHCKoro mnpo-
Llecca MMetT WHOW npeameT perynvpoBaHus,
4yeM HOPMbl MeX[yHapoJHOro YacTHOro rnpasa:
OHW PerynupyrT He caMu YacCTHble OTHOLLE-
HUA, OCMIOXXHEHHbIE MHOCTPaHHbLIM 3/1EMEHTOM,
a [eAaTeNlbHOCTb Cyfa MO paspeLleHnto rpaxk-
[JAHCKUX Aen, B KOTOPbIX TakoM 3M1eMEHT npu-
cytcteyet (K. Omutpuesa, H.M. Mapbiwesa,
A.T. CeetnaHoB)» [9, c. 490]. V13 nHOCTpPaHHbIX
rocyaapcTts npumeyaresibHO MHEHME UCMAHCKUX
aBTOpOB, KoTOopble cynTatoT MITT1 yacTbio MU,
Tak Kak B HOpMbl MI'T1y HUX BK/HOYEHBI B «eau-
HbIA PEKOMEH0BaHHbIN COOPHMK HOPMATUBHbIX
aKTOB MeX[AyHapoAHOro 4yactHoro npasa» [10].
MpyMeyaTenbHO B 3TOW CBA3WN U MHEHWE HeMel,-
Koro y4yeHHoro Lllaka X. o ToM, «4TO Kacaetcs
HOPM MeXAyHapOAHOro rpaXkaaHCcKoro npotec-
Cya/IbHOr0 MnpaBa, TO OHW PErnameHTUpPYHOT He
CaMW YaCTHble OTHOLLEHWUS, OCMOXHEHHbIE UHO-
CTPaHHbLIM 3/1EMEHTOM, a AeATeNbHOCTb Cy/a Nno
Pa3peLLeHnio rpaXKAaHCKMX AeN, BO3HUKAILLUX
13 NPaBOOTHOLLUEHWI, B KOTOPbLIX MPUCYTCTBYeET
NHOCTPaHHbI 3aneMeHT» [11, ¢. 10]. ABTOpSI, NpK-
HafnexatimMe K cucTeme npeLefeHTHOro npasa
(CLUA, KaHapa, BenvkobputaHus, ABCTpasns 1
AP.) KaK 1 pag HalIMX YYeHbIX «Mpuaep»KmMBaroT-
CA TPaAMLMOHHOIO NOAX0AA K MEXAYHapO4AHOMY
4aCTHOMY rpasy, KaK K npaBy npoLieccyasibHoOMy.
B Takmx cTpaHax MeXayHapoAHOe rpaxaHCKoe
npoLeccyasibHOe NpaBO pacCcMaTpMBaeTCs Kak
4aCTb MeXAyHapOoLHOro 4YacTHOro npasa» [12, C.
26]. Ho Henb3s MeXAyHapoAHbIA rpaxkaaHCKuiA
npoLecc cfeno OTHOCUTb TOMbKO K KaTeropuu
MeXAyHapOo4HOro YacTHOro npasa, Yy4uTbiBas u
TO, YTO €ro HOPMbI TaKXKe HaxogAaTcs B cgepe pe-
ryNMpoBaHus HaUMOHaIbHOr0 Npasa.
Cnepytouwlee, MHeHME KOTOpPOe Mbl pac-
CMOTPUM, [/laCUT O CaMOCTOSTeNIbHON cucTe-
Me 3aKOHOAATeNbCTBa, C/IOXKUBLUEACA B cdepe
PerynupoBaHns  HopMamu  MeXAyHapoAHOro
rpaxgaHckoro npouecca. Kak nuwet, Ocase-
mokK A.E.. «CneflyeT 3amMeTUTb, YTO 3TO He Mpo-
CTO HeKas COBOKYMHOCTb WM BHYLUUTE/IbHbIN
Habop HOpM, a MMEHHO CWUCTeMa, CTPOMHOCTb
KOTOPOI NOAYEPKMBAETCA BO3MOXHOCTbIO K/ac-
cUuKauMM yKasaHHbIX HOPM MO Pas/INyHbIM
KpUTEpUsAM, 4TO B CBOKO O4epefb, CMY>XUT Oc-
HOBOW AN cucTeMaTu3aumMm HOPMAaTUBHBIX akK-
TOB OTPacIn MeXAyHapoAHOro rpaxnaHCKoro
V. k 'y v cawmou oTpaciun
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iip ljij HOC- ith H Jo fflIiflIt")} H K hftil
6asbl» [4, c. 55]. Envcees H.I'., Takxke rosoput
O HaJIM4yMn COBOKYMHOCTM «HOPM, pernameH-
TUPYIOLLUMX OCOBGEHHOCTU PacCMOTPEHUA Aen ¢
WMHOCTPaHHbLIM 3/1EMEHTOM W YCTaHaB/IMBaKOLLMX
NnopsAoK pasbupartesibCTea U paspeLleHns CyaoM
rPaXKAaHCKUX [ieN1 C MHOCTPAHHLIM 3/1EMEHTOM,
NMeHYeTCa  MeXAYyHapoaHbIM  rpaXkaaHCKUM
npoweccyanbHbiM npasom» [13, c¢. 9-10]. Ta-
KM 06pa3oM, OHMM U3 NMOBOAOB, NPUYUCIEHNS
MeXyHapo4HOro rpaxJaHCKoro npoueccyanb-
HOro npaBa K OTHOCWTENbHOW CamMOCTOATE/b-
HOCTW B M3y4aemMOl HaMK CUCTEME 3aKOHOAa-
TeNbCTBa, ABMAETCA Ha/IMUYME CAMOCTOATE/bHBIX
NCTOYHUKOB MEXAYHapoAHOro rpaxAaHCKOro
npoLieccyasibHOro npasa, TaknMxX Kak HOpMbl Ha-
LMOHaNIbHOI0 3aKOHOZATeNbCTBA, MeXAyHaposa-
Hble JOrOBOPbl M HOPMbI MPUHUMMLI, 06blYau,
06bIKHOBEHUSA 1 [p.

ABTOpPOM 6blfia MoCTaB/ieHa 3afava BblsiC-
HATb MeCTO M pPOSib MEXAYHapOAHOro rpax-
[laHCKOro npoLeccyasbHOro npaea B CUCTEME
3aKOHOJATeNbLCTBA. ABNAETCA NI rpadXKAaHCKoe
npoueccyanibHOe NMpaBo CaMOCTOATE/IbHbIM 3/1e-
MEHTOB B CMCTeMe 3aKOHOAAaTeNbCTBa, OTHOCUT-
CA NN K KakKon-nMbo O6LLEN3BECTHON CUCTEME
WM BLICTYNAET Kak 4yacTb Lenoro. B npouecce
paboTbl aBTOPOM OblN 3aA€/iCTBOBaHbI 00LLMe
MeTOAbl UCCNefoBaHNs B BuAe: 0600LLeHNS, Ha-
OM0AeHNS, CpaBHEHWS, OMUCAHUA UCCNesyeMOro
maTtepuana; obLieHay4Hble MeToAbl B BuAE UC-
Mo/Ib30BaHNA AVaNEKTUYECKOro noaxoaa nyTem
aHaM3a M CUHTE3a UccnefyemMoro marepvana,
nepexoga OT abCTPaKTHOrO K KOHKPETHOMY, U
OT KOHKPETHOro K abCTpakTHOMY, a TakXe /ioru-
YECKWiA MeToj, MUCCNefoBaHNA U3yvaemoin npo-
bnematvkn. B pesynbTaTe ucCnefoBaHUS Mbl
NPULLAM K BbIBOAY, YTO, HECMOTPSA Ha TO, 4TO
HOpPMbI MEX[YyHapoAHOro rpaXxaaHCKoro npo-
LieccyasibHoro npasa B Pecny6nvke KasaxcraH,
B Poccun, B KbiIprbi3cTaHe, B OT/IMUME OT TaKUX
rocyfapcts kKak ABCTpUA, YKpauHa, [lonblia,
rge UMeKTCcs KOAU(ULMPOBaHHbIE 3aKOHbI O
MUI, He KoaudUUMpOBaHbI, N BCTPeYatoTCs B
Pa3NNYHbIX 3aKOHOAATeNbHbIX aKTax, UICTOYHNKN
MITIM, o4YeHb OBLUMPHBI, U MOXXHO FOBOPUTb O
CaMOCTOATE/IbHOM MeCTe U Ponv MeXAyHapoa-
HOr0 rpaXkK[aHCKOoro mnpoueccyanbHOro npa.sa
B CUCTEME 3aKoHojaTe/bCTBa. W, kak oTMeyaet
OcaBentok A.E., «CTaHOB/IEHNE OTpac/neobpasy-
IOLLMX NPU3HAKOB HaYMHAEeTCs C NOSAB/EHUEM W
pasBUTMEM aBTOHOMHOIO Mo 06bEKTY HOPMATUB-
HOro coctasa» [4, c. 63], HaM4YMe KOTOpPOro, Mbl
NnocTapa/InCb PackpbiTb. TaknMM 00pa3oM, Mex-
[lyHapoZlHOe rpaXkaaHCKoe npoLieccyanbHoe npa-
BO B CMCTEME 3aKOHOAATE/NbCTBA, XOTA He UMeeT
KoanuumposaHHoro akta (Ha npumepe PK, PO
1 KbIproi3ctaHa), peryanpyrowero AaHHy OT-
pacnb npasa, HO UMEET CTPOTrYHO NepapxXnYecKyro
CUCTEMY HOPM M UCTOYHUKOB MITIM.perynupy-
IOLLLMX. NPaBooT blowew”

W "rvblpi bIZSWIMOTXC TaKX C rid ' CAWHO!V 1WANE[ML LLA-



POBAHHOr0 MCTOYHMKA. HO MOXHO YTBEpXAaTh
I MPAMO FOBOPUTb O Ha/IMYMK CUCTEMbI HOPM,
06beVHEHHbIX OJHUM WHTepecoM. Ha ocHose
[AHHOr0 aHann3a MOXHO FOBOPUTbL O TOM, YTO
MeXyHapoHOe IPaXAaHCKOe MpoLeccyanbHoe
MpaBo 3aHWMaeT CaMOCTOATENbHYH HULLY B CU-
CTeMe 3aKOHO/aTe/bCTBa.

MosToMy ecTb HeoGX0AMMOCTb 6onee ae-
Ta/IbHOTO U3YUYEHMS U PACCMOTPEHUS HOPM MeX-
[YHaPOAHOT0 rpaXkaaHCKOro MpoLeccyaibHoro
npasa, Y>Ke B paKkypce CTaHOB/EHWS HOBOWA OT-
PacnM rpakaaHcKoro NpoLieccyanbHOro npasa.

npomcxoguna Koguukauma npasa KoOIM3NiA
3aKOHOB, B MOCNefHee BPEMSA aKLeHTbl Haya-
NI BeCbMa CYLLECTBEHHO CMELLATLCH B MO/b3y
KOAU(UKALUA  MEXAYHAPOAHOr0  rPaXkaaHCKo-
ro npouecca, 4YTO0 BrOJSIHE MOHATHO W pasyM-
HO: OMnpeAeneHnI0 NMPUMEHMMOrO npasa Beerga
NPejLIecTBYeT peLleHne npoLeccyasbHbIX BO-
npocos» [14]. MITIMN B cucTeme 3aKoHoAaTe b-
cTBa 06/1a1aeT 060CO6/1EHHBIM NPeAMETOM, 060-
CO6/IeHHbIMX HOpPMamK Mpaea U creuuUyYHbIM
MeTOAaMU PerynmpoBaHnsa TakMMK Kak, «afanta-
UMa N KyMynaums 3akoHogatensctea»» [4, ¢. 91]

XXunbuos A.H., BMmecTe ¢ MypaHosbiM A.W.
NALLYT, YTO XOTA: «Ha ONpeaeneéHHoOM 3Tane

MPUCYLLIME UCKMIOUUTENBHO MEX[YHapOAHOMY
rpaXxaaHCKOMY NpoLeccyasibHOMY Mpasy.
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